THE UNIVERSITY OF CHICAGO 
THE LAW SCHOOL 
1111 EAST 6 OT H STREET 
CHICAGO • ILLINOIS 60637 


June 19, 1985 


Mr. Melvin Spaeth 
Arnold & Porter 
1200 New Hampshire Avenue 
Washington D.C. 20036 


Dear Mel: 


I have now had a chance to think a bit about the question, 
which claims are preempted by the Act. In general I think that 
your analysis raises all the right questions, and I agree with 
much of it. There seems, for example, to_ be no way m which the 
Act should affect those claims which are based upon sales that 
took place before passage of the Act. Likewise it seems clear to 
me that the Act has ho effect on claims based upon.contaminated 
or impure cigarettes. The last point is of exceptional 
importance because we want to make it clear in principle.that the 
Act does not confer an absolute or special immunity on cigarette 

companies. 

There is, however, one sense in which X take a different 
point of view. As stated your central proposition is that the 
liability survives only where it is predicated "on the 
manufacturer's failure to use a warning other than the one 
prescribed by Congress." I quite agree that every such theory is 
precluded by the Act, but the question is whether there are other 
theories of recovery which are precluded as well. In my view it 
can be argued that the statutes preempt not only those claims 
which soeak of the failure to give a stronger or^different 
warning, but also those claims which by indirection impugn—the 
adequacy of th e warning that Congress has speci fied for 
cigarettes " In dealing with the differences in approach I shall 
treat the counts in the same order that you have discussed them. 


Co unt 2: Inherent dangers. The differences between 
approaches become manifest in the analysis of count 2, that it is 
improper to sell cigarettes at all because they are inherently 
dangerous. By your theory the claim is not preempted because it 
does not speak of the failure to give a different warning from 
the one mandated by the act. By my theory it may well be 
preempted because it makes an indirect attack on me adequacy of 
the Congressional warning. Back^of count 2 is the presupposition 
that any less restrictive steps in packaging, designing or 
warning, taken by manufacturers is insufficient_to ware off 
liability. Thus any warning, however strong, will not be a 
defense to this charge. Yet I still think that this claim should 
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be preempted. The statute Congress drafted is an elaborate 
compromise. Implicit in the statute is the theory that 
cigarettes may be sold if adequate warnings are prescribed, as 
the statute by its own terms purports to do. Once it is settled 
that the cigarette may be sold with the adequate warning, then it 
becomes impossible to argue that the states could decide to ban 
the sale of cigarettes on the theory that all warnings are 
inadequate to the peril at hand. If it is reasonable to sell the 
cigarettes with the warnings so attached, then how could it be 
unreasonable to sell the cigarettes at all? 

To put the point another way, in all cases in which it is 
thought appropriate to say that a product not be sold, it is 
implicitly decided that it is improper to sell the product with 
any warning, however worded. The usual example is the unlawful 
act of selling an explosive toy, even with a warning. (See 
section 106 Uniform Model Product Liability Act and Commentary; 
a copy of the relevant, murky passages from which I have 
enclosed). The logic of the example is that no warning can be 
adequate to this hazard. Count 2 treats cigarettes like that 
explosive toy because it contains the implicit assertion that the 
product,cannot be sold because any warning (or indeed any other 
precaution) is inadequate to protect consumers. But this act is 
not paternalistic. Congress has declared that the warning is 
adequate, so there is a conflict between the theory of count 2 
and the statute. Count 2 argues for the product ban that the 
Congressional Act has rejected. 

Our position is.in essence that the restrictions that are 
imposed upon the state courts parallel those which are imposed 
upon the state legislature. If the legislature could not ban the 
sale of cigarettes as inherently dangerous, then the courts could 
not ban them either. If it cannot impose the ban, then it cannot 
impose the .damage remedy because the whole purpose of preemption 
(WDAY, Garmon) is to keep defendants from the rock and the hard 
place, from being told by the states that they have the right to 
ssl.l only if they pay damages to anyone who is injured. 

Count 10: risk/utility. I am also not sure that I agree 
with your assessment"of whether liability after the statute can 
go forward under a risk/utility theory. Here again the usual 
theory asks whether the costs of certain practices outweigh their 
benefits. In running the calculus, it is clear that the common 
law,rules take into account the ways in which warnings can 
minimize risks that might in principle also be countered by 
design changes. ,(Wade's article stresses the interdependence of 
warnings and design changes, for example.) When one is prepared 
to say that the warning is adequate for the peril at hand, that 
should be read as saying that the warning makes it unnecessary to 
go through the design changes that would be required if the 
warnings were thought to be inadequate. Indeed under the 
standard risk utility analysis design and warning changes are ■ 
substitutes, for each other, so that it is not clear that 
"Changing the warning would have accomplished nothing under this 
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theory, of liability." To the contrary, a different warning (say 
about nonfiltered cigarettes) would be relevant to the question 
of whether cigarette design should be changed by reducing the 
need for that design change. 

The Congressional assertion that this warning will 
adequately informed consumers seems therefore to undercut fhe 
collateral attack 'upon the warning by a risk utility analysis. 
Indeed if the federal program is comprehensive, then there is 
further evidence that Congress, which by hypothesis accepts some 
limitation upon common law theories of recovery, did not want to 
accept a simple end run around the statute. Small changes in 
pleading should not be allowed to defeat the proposition that the 
warning is adequate for purposes of all theories of liability, 
not only for purposes of duty to warn theories. 

Count 8; fraud - . I agree that the count is not preempted if 
it applies to pre-1966 behavior. I take it that as regards 
Philip Morris the claim must be that failure to disclose before 
the Act somehow affected what happened when she smoked the 
cigarettes after the Act. It seems like a bizarre theory because 
of the level of government intervention in the meantime. But if 
one link in that theory is that the industry fraud meant that the 
warning issued under the Act was inadequate, then I do think (so 
construed) that the claim is preempted. 

Count 9: pre Act addiction. I agree that the claim is 
preempted if the theory is that the addiction early on was so 
strong that nothing done thereafter would have influenced her 
behavior. But if the theory states that the original addiction 
was reinforced by the inadequacy of the warnings under the Act or 
by the advertisement, then it should be preempted, on both your 
view and mine of the statute. 

Count 3: pre Act warning inadequacy. I agree that this 
claim is not preempted. 

Count 7; pre Act express warranties. I agree that this 
claim is not preempted. 

Count 5 and 6; negligent and intentional advertisement and 
promotional practices. Here I think that all these claims should 
be preempted to the extent that they are based upon post Act 
behavior. In drafting the statute it was clear that Congress 
knew the general patterns of advertisement that existed in the 
cigarette industry, all of which had been extensively adopted 
before the passage of the Act. By setting the statutory warning 
against these packages, it decided that all questions of adequacy 
of warnings had been resolved. In my view therefore general 
glitz, charm, elegance and fashion in unlimited dosages are quite 
outside the scope of permissible theories. By my view this 
theory is a collateral attack on the warning, whose adequacy 
Congress has determined. 
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There^ are administrative reasons for this position. One 
function of the warning system was to make sure that we don't 
have to determine which of a thousand sources of information 
exerted the dominant influence upon individual smokers. Allowing 
claims that advertisement overwhelmed the will and the intellect 
invites a plethora of attacks that the uniform warning was 
designed to provide. Again the right test should not be limited 
to holding that preemption works only where there is an 
insistence that a different warning be given. It works whenever 
there is an effort to impugn the adequacy of the warning by 
indirection. 


I should limit the challenge here only to those statements 
which make direct claims about smoking and health which 
contradict those which are contained in the warning. Thus if the 
warning said that smoking is absolutely safe for your health, 
then the case would not be preempted. A trickier case is the 
Carlton Ad; "If you must smoke, please try Carleton." One could 
read that as saying that this cigarettes are absolutely safe 
because of their low content, and if so understand by the 
ordinary consumer, then there is a problem. On balance however I 
prefer to think that this claim only says "Look we all know 
smoking has a real health risk, but that you like it a real 
lot: so try ours because the odds are better since the cigarette 

has low tar and nicotene." So stated the claim is consistent 
with the warning and indeed it is an improvement upon it because 
it gives information about dosages that the warning itself 
ignores. To give another case that does seem clear: I don't 
think that the mandatory warning would preempt the Rosalind 
Russell L & M ad. 


Count 7: express warrranty post Act. I think that all 
these claims are banned unless there is an explict warranty which 
says in so many terms "The undersigned tobacco company hereby 
agrees to pay full tort damages in the event that any person is 
killed or injured by smoking our cigarettes." The entire point 
of the warning is to serve as a disclaimer, which is coupled with 
sufficient knowledge to the consumers who receive it. I would be 
prepared^ to say as a matter of law that there can be no express 
warranty based upon either the mandated warning or the conduct of 
the cigarette companies. 


General considerations. As should be evident I take a more 
hawkish line than you do on the preemption battle. In so doing 
it is' clear to me that the strongest claims for preemption are 
just those which you have identified in your memo. The hard 
question therefore is what are the risks and benefits of taking 
the more aggressive approach in litigation. In my view the gains 
outweigh the losses. I don’t think that there is anything 
inherently outrageous in what we are saying, and by recognizing 
that all pre Act and simple contamination cases survive,"we are 
not treating the statute as though it were the answers to all our 
prayers for total immunity. In addition the gains from having 
very complex theories (like the promotion theories) or 
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devastating theories (like the inherently dangerous product 
theory, or especially risk utility theory) seem to me to be very 
great indeed. I would be reluctant to push these claims if I 
thought that they compromised the core concerns with the warning 
claims proper (as the denial of general causal connection hurts 
us with assumption of risk and informed choice). But I don't 
think that this is the case, as there is no inconsistency in our 
general position. As it stands therefore I would recommend that 
we take a more aggressive line on the preemption question. 

Reverting back a bit, I am very curious about the outcome of 
the mock trial. I might also add that in my earlier letter on my 
reactions to it, I don't think that I stressed sufficiently the 
"freedom" issues, which sounded well to me. 

Looking forward to hearing from you soon. 

Best regards, 

Richard A. Epstein 

James Parker Hall 
Professor of Law 

P.S. I just looked over my letter of January 26, 1985 on 
preemption, and I think that it points in the same direction as 
this letter. 
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